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ORDER

PER O.P. KANT, AM:

This appeal by the assessee is directed against order dated
29/01/2019 passed by the Learned Commissioner of Income Tax
(Appeals)-15, New Delhi [in short ‘the Ld. CIT(A)’] for assessment
year 2015-16, raising following grounds:

1. The Ld. Commissioner of Income Tax (Appeals)-15, New Delhi
erred in confirming the additions of Rs.19,38,939/- u/s 68 of the
IT Act, 1961. Without prejudice, the addition is not maintainable
u/s 68 of the IT Act, 1961.
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2. The Ld. Commissioner of Income Tax (A)-15, New Delhi erred in
confirming the additions of Rs.5,31,087/- u/s 68 of the IT Act,
1961, particularly on reasons different than those taken by Ld.
Assessing Officer and without providing any opportunity of
hearing. Without prejudice, the addition is not maintainable u/s
68 of the IT Act, 1961.

3. The Ld. Income Tax Officer erred in charging interest 234A, 234B,
234C and 234D of the IT Act and without prejudice the same are
excessive.

4. The order of Commissioner of Income Tax (Appeals)-15, New
Delhi, is non-speaking.

5. The appellant craves leave to add, amend or alter the grounds of
appeal.

2. Briefly stated facts of the case are that during the year
under consideration, the assessee was engaged in the business of
trading of computer software on sale of services and filed return
of income on 29/09/2015 declaring total income of X 16,91,120/-
. The return of income filed by the assessee was selected for
scrutiny and statutory notices under the Income-tax Act, 1961 (in
short ‘the Act) were issued and complied with. The scrutiny
assessment under section 143(3) of the Act was completed
16/08/2017 wherein additions of ¥ 19,38,393 and X 5,31,087/-
have been made to the returned income. Aggrieved, the assessee
filed appeal before the Learned CIT(A), however, could not
succeed and the additions made by the Assessing Officer were
sustained. Aggrieved, the assessee is before the Income Tax
Appellate Tribunal (in short ‘the Tribunal’) raising the grounds as
reproduced above.

3. Before us, the parties appeared through video conference
facilities and filed paper-book in electronic form. The assessee
also filed an application under Rule 29 of the Income Tax

(Appellate Tribunal) Rules for filing additional evidences
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containing assessment order of Value Added Tax (VAT) and VAT
returns etc.

4. The learned Counsel of the assessee addressing the grounds
raised submitted that the lower authorities have not appreciated
the contention of the assessee that sale of software by the
assessee are subjected to service tax as well as sales tax (VAT)
and therefore same sale has been reported twice for the purpose
of service tax as well as sales tax and therefore combined
turnover of service tax on sales tax reported in VAT return is
higher than the turnover declared in the Income-tax return. The
Learned Counsel submitted that in view of the additional
evidences filed containing assessment order of the VAT, the
doubts raised by the AO/ld. CIT(A) can be cleared. He submitted
the issue in dispute may be restored back to the file of the
Assessing Officer for verification of the additional evidence filed by
the assessee.

5. The Learned DR though relied on the order of the lower
authorities, did not object for restoring the matter back to the file
of the Learned Assessing Officer.

6. We have heard rival submission of the parties on the issue
in dispute and perused the relevant material on record. The issue
in dispute in the instant appeal is regarding the difference in
turnover reported in VAT return as well as Income-tax return. The
contention of the assessee that certain sales of the software have
been subjected to both service tax as well as sales tax and
therefore the total turnover reported in VAT return is higher as
compared to Income-tax return. In support of its contention,

before us the assessee has filed additional evidence as follows:
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1. Assessing order, vide Form DVAT 24, dated 9% January, 2019
passed by DVAT Assessing Officer.

2. DVAT return vide Form DVAT 16 along with Return Verification
Form vide Form DVAT 56 for First Quarter of FY 2014-15.

3. DVAT return vide Form DVAT 16 along with Return Verification
Form vide Form DVAT 56 for the Second Quarter of 2014-15

4. DVAT return vide Form DVAT 16 along with Return Verification
Form vide Form DVAT 56 for the Third Quarter of FY 2014-15

5. DVAT return vide Form DVAT 16 along with Return Verification
Form vide Form DVAT 56 for the Fourth Quarter for FY 2014-15

6.1 Since issue-in-dispute is limited to verification of turnover
reported in VAT return vis-a-vis the turnover reported in Income-
tax return, which can be verified after examination of additional
evidences filed by the assessee. In the facts and circumstances of
the case and in the interest of substantial justice, we set aside
the orders of lower authorities on the issue in dispute and restore
the matter back to the file of the Learned Assessing Officer for
deciding afresh after verifying the evidences furnished by the
assessee. It is needless to mention that the assessee shall be
afforded adequate opportunity of being heard. The grounds of the
appeal are accordingly allowed for statistical purposes.

7. In the result, the appeal of the assessee is allowed for
statistical purposes.

Order pronounced in the open court on 30" June, 2021
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